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and final title opinion should be for-
warded to HQDA (DAEN–REA–P)
WASH DC 20314, with information copy
of transmittal letter to Division Engi-
neer.

(c) Notification to the Department of
Justice. If the recorded deed and the
final certificate of title are not readily
available, the Division or District En-
gineer will notify the Land and Natural
Resources Division of the Department
of Justice by letter, with a copy to the
appropriate United States Attorney,
that the deed has been properly exe-
cuted and delivered by the plaintiff and
has been entered for record in order
that settlement will not be delayed.

(d) Disposition of Final Title Assembly,
Mapping, and Audit. When a final title
opinion has been obtained, the Division
or District Engineer will assign a tract
number to the areas in which the inter-
est has been acquired, will add the
tract to the project map, and will
transmit the final title opinion and re-
lated papers to HQDA (DAEN–REA–P)
WASH DC 20314. The tract will be in-
cluded in the audit of the installation
to which it pertains. Audits will be re-
vised for this purpose, if necessary. The
amount of the judgment received by
the plaintiff will be shown in the audit
assembly, with a proper notation that
it represents the amount of the judg-
ment entered in the litigation, which
will be identified in the audit by its
civil number, and by designation of the
Court in which it was rendered. A copy
or abstract of the judgment will be in-
serted in the District Office audit as-
sembly, identified as follows:

Directive by judicial decree for the acquisi-
tion of Tract No.; being an easement (or
other interest), containing —— acres.

(e) Action in Lieu of Confirmatory
Deed. Where a confirmatory deed can-
not be obtained, the Division or Dis-
trict Engineer will obtain from the
Clerk of the Court a copy of the final
judgment (or an appropriately ex-
cerpted copy of the final judgment), ac-
knowledged or properly certified to
permit recordation in the local land
records. The Division or District Engi-
neer will record same and later trans-
mit the appropriate title assembly to
HQDA (DAEN–REA–P) WASH DC 20314.
If the final judgment does not contain
language which clearly vests title in

the United States of the interest in
land for which compensation was paid,
request should be made of the United
States Attorney to move the Court to
amend the judgment to show that such
title has vested.

ACQUISITION BY CONDEMNATION
PROCEEDINGS

SOURCE: Sections 644.111 through 644.121 ap-
pear at 44 FR 8184, Feb. 8, 1979, unless other-
wise noted.

§ 644.111 General.
Sections 644.111 through 644.121 de-

scribe the procedures of the Corps of
Engineers relating to the acquisition of
real estate and interests therein by
condemnation proceedings. It is appli-
cable to the Office of the Chief of Engi-
neers (OCE) and to all Division and
District Engineers having real estate
responsibilities.

§ 644.112 Applicable statutes in con-
demnation proceedings.

A complaint in condemnation, and
any declaration of taking filed in con-
junction therewith, will contain a cita-
tion of the congressional authorization
and appropriation acts for the particu-
lar project, and any other applicable
acts of Congress. Existing acts of Con-
gress authorizing the acquisition of
land and interests therein are outlined
in AR 405–10 and subpart A. Acts of
Congress applicable, generally, to con-
demnation proceedings are outlined
below.

(a) Military projects. (1) Act of Con-
gress approved August 1, 1888 (25 Stat.
357, 40 U.S.C. 257) authorizes the head
of any Government department or
agency to acquire real estate, other-
wise authorized for acquisition, by con-
demnation proceedings.

(2) Section 2663 of title 10, United
States Code, authorizes the Secretary
of a military department to acquire by
condemnation any interest in land, in-
cluding temporary use of the site, con-
struction, or operation of fortifica-
tions, coast defenses, or military train-
ing camps.

(3) Section 9773 of title 10, United
States Code, authorizes the Secretary
of the Air Force to acquire by con-
demnation additional permanent air
bases and depots, enlarge existing air
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bases and depots, bombing and machine
gun ranges, and areas for the training
of tactical units.

(4) Section 2233 of title 10, United
States Code, authorizes the Secretary
of Defense (with authority to delegate)
to acquire by purchase, lease, or trans-
fer, facilities necessary for the Reserve
Components. The authority to acquire
by purchase has been held to include
the authority to condemn. Therefore,
this section authorizes condemnation
for both Army and Air Force Reserve
Training Sites.

(b) Civil works projects—(1) Rivers and
harbors. (i) Act of Congress approved
April 24, 1888 (25 Stat. 94, 33 U.S.C. 591)
authorizes the Secretary of the Army
to cause proceedings to be instituted
for the acquisition by condemnation of
any land, right of way, or material
needed to maintain, operate, or pros-
ecute works for the improvement of
rivers and harbors for which provision
has been made by law.

(ii) Section 5 of the Act of Congress
approved July 18, 1918 (40 Stat. 911, 33
U.S.C. 594) provides that possession of
lands being acquired by condemnation
proceedings for river and harbor works
may be taken, provided adequate provi-
sion shall have been made for payment
of just compensation.

(2) Flood control. (i) Act of Congress
approved March 1, 1917 (39 Stat. 950, 33
U.S.C. 701) makes the provisions of the
Act of Congress approved April 24, 1888
(paragraph (b)(1)(i) of this section) ap-
plicable to flood control works.

(ii) Section 6 of the Act of Congress
approved August 18, 1941 (55 Stat. 650,
33 U.S.C. 701c–2) makes the provisions
of section 5 of the Act of Congress ap-
proved July 18, 1918 (paragraph (b)(1)(ii)
of this section) applicable to flood con-
trol works.

(3) Local cooperation. Acts of Congress
approved June 29, 1906 (34 Stat. 632, 33
U.S.C. 592) and August 8, 1917 (40 Stat.
267, 33 U.S.C. 593) provide that the Sec-
retary of the Army may institute con-
demnation proceedings for the acquisi-
tion of land or easement therein for
river and harbor works which local in-
terests undertake to furnish free of
cost to the United States. The provi-
sions of these Acts were made applica-
ble to flood control works by the Acts
of Congress approved March 1, 1917, and

August 18, 1941 (paragraphs (b)(2)(i) and
(ii) of this section).

(c) Other pertinent statutes. (1) Act of
Congress approved July 18, 1918 (40
Stat. 911, 33 U.S.C. 594) provides that
the United States shall have the right
to take immediate possession of land
to the extent of the interest con-
demned. The exercise of this right is
subject, however, to the policy consid-
erations set forth in the Act of Con-
gress appoved January 2, 1971, Pub. L.
91–646 (84 Stat. 1894).

(2) Act of Congress approved Feb-
ruary 26, 1931 (46 Stat. 1421, 40 U.S.C.
258a) makes provision for the filing of a
declaration of taking in conjunction
with condemnation proceedings and
provides that title to the land or inter-
ests in land included in the declaration
of taking vests in the United States
upon filing with the court and deposit
of the estimated compensation in the
registry of the court.

(3) Title III of the Act of Congress ap-
proved January 2, 1971 (Pub. L. 91–646,
84 Stat. 1894) contains policies and
guidelines for acquisition of land.

§ 644.113 Filing of complaint without
declaration of taking.

(a) Only in exceptional cases will the
Chief of Engineers give favorable con-
sideration to the filing of a complaint
in condemnation, and the request for
an order of possession, without the
concurrent filing of a declaration of
taking and deposit of estimated com-
pensation in the registry of the court.
Examples of situations in which com-
plaints may be used are as follows:

(1) Immediate possession is required
for some essential military need and
time does not permit preparation of an
appraisal, title work, or negotiations.

(2) Condemnation proceedings are
necessary in connection with a ceme-
tery, in order to secure court approval
of the relocation and reinterment plan
in accordance with the procedure out-
lined in ER 1180–1–1.

(3) Where right of entry for survey
and exploration, appraisal purposes, or
other similar need is required, and
there is no material interference with
the owner’s possession. However, where
there is material interference with the
owner’s possession, or it is considered
there will be significant damage to the
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land, a deposit of estimated compensa-
tion may be necessary.

(b) Approval required. Prior to submis-
sion of a complaint assembly, except in
cemetery cases, all pertinent facts jus-
tifying the need for such action will be
submitted to the Division Engineer for
approval. If the proposed action is ap-
proved, the Division or District Engi-
neer will inform all affected land-
owners and tenants of the action being
taken, the necessity therefor, and the
subsequent procedure to be followed by
the Government in conducting negotia-
tions to acquire the land after the fil-
ing of the complaint.

(c) Complaint assembly. The following
assembly will be submitted to HQDA
(DAEN–REA–C) WASH DC 20314 where
only a complaint is to be filed:

(1) Five copies of individual tract de-
scriptions identified as Exhibit ‘‘A’’.
(Reproduced copies will be accepted if
clear and legible.)

(2) Five copies of segment or project
maps, showing each tract or area to be
acquired shaded or outlined in red and
identified as Exhibit ‘‘B’’.

(3) Five copies of a list of the names
and addresses of the persons purporting
to own the tracts or having an interest
therein, identified as Exhibit ‘‘C’’.

(4) Five copies of the exact estate or
interest to be acquired, identified as
Exhibit ‘‘D’’.

(5) In Air Force projects and acquisi-
tions for other agencies, one additional
copy of each exhibit will be required.

(6) In Air Force project acquisitions,
the additional information set out in
§ 644.114(f) will be submitted, in dupli-
cate.

(7) In those jurisdictions that adopt
the alternate form declaration of tak-
ing, complaint assemblies should be
similiar to the schedules submitted for
the declaration of taking assembly.

(d) Letter of transmittal. Where a com-
plaint assembly is submitted, the let-
ter of transmittal should include the
following information:

(1) A statement indicating the date of
approval of the Real Estate Design
Memorandum in civil works projects or
the date of the Real Estate Directive
for other projects, and whether the
land included in the complaint assem-
bly is within the approved project
boundary line, together with the cita-

tions of the authorization and appro-
priation acts which cover the acquisi-
tion.

(2) The approved appraised valuation
and date of appraisal of the interest to
be acquired or, if appraisals have not
been prepared, the estimated value
with a statement indicating the basis
of the estimate.

(3) Information as to whether the
land included in the complaint assem-
bly is vacant or occupied, together
with the date any occupants will be re-
quired to vacate the premises.

(4) If possession is required, an expla-
nation of the need therefor and the rea-
sons why the normal land acquisition
schedule was not met.

(5) Results of contacts with the land-
owners and tenants and their views
with respect to the filing of condemna-
tion proceedings.

(6) A statement as to the plan and
schedule to acquire such land after fil-
ing of the complaint in order to make
funds available to the landowners and
tenants.

(7) In assemblies concerning land for
other than civil works projects, a
statement indicating whether all of the
land authorized in the Real Estate Di-
rective is included in the assembly.
Any variance between the area or es-
tate authorized in the directive and
those in the assembly should be fully
explained.

(8) In military assemblies, a state-
ment of expected local resistance to
the proposed acquisition and efforts
made to adjust military requirements
to the local situation.

(9) Whether there have been any Con-
gressional inquiries regarding the ac-
quisition.

(e) Action after filing complaint. After
filing of a complaint proceeding, action
to acquire the land involved, either by
direct purchase or by the filing of a
declaration of taking, will be com-
pleted as soon as possible.

(1) Where a satisfactory Offer to Sell
is obtained and accepted, the trans-
action will proceed through the stages
of title clearance, payment and clos-
ing. Upon final approval of title, the
Division or District Engineer will rec-
ommend to the Chief of Engineers that
the Department of Justice be requested
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